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to obtain a high price." Mooney v. Miller, 102 Mass. 217; Credle v. 
Swindell, 63 N. C. 305. The Massachusetts rule is criticized in Shuttle- 
field v. Neil, 145 N. W. (Iowa) 1, and is followed in but a very few 
jurisdictions. 

Indictment and Information — Variance — Name of Person Injured. — 
People v. Anderson, 107 N. W. (III.) 840. — Held, that proof of an 
assault upon "Olson," the husband of the person filing the information, 
will not support a conviction where the information names "Jonas Olson" 
as the person assaulted. 

The general rule is that the name of the person injured must be 
proved as laid, and variance between the allegation and proof in this 
particular is fatal. Milontree v. State, 30 Tex. App. 151. The Christian 
name of the person injured must be proved as charged, and variance 
between allegation and proof thereof is fatal. Meyer v. State, 50 Ind. 
18; Hughes v. State, 41 Cal. 234; Lewis v. State, 90 Ga. 95. In 
Colorado it has even been held that there is a fatal variance between 
the allegation of ownership in Michael Johnson and proof of ownership 
in Mike Johnson. Sullivan v. People, 6 Colo. App. 458. Some courts, 
however, have made exception to the general rule. Where a name is 
spelled in two ways in an indictment and proved one way, there is 
no variance. Davenport v. State, 38 Ga. 184. If the variance is so 
slight that the person would have been readily known by the name 
used such variance is immaterial. Aaron v. State, 37 Ala. 106. In some 
cases, in event of a slight variance, the question of identity has been 
held to be one for the jury. McLain v. State, 71 Ga. 279. In Bennett v. 
United States, 194 Fed. 630 (affirmed 227 U. S. 333), it was held that 
where the record clearly indicates the identity there is no variance though 
the Christian name alleged is not that proved. In Joyce v. State, 
2 Swan (Tenn.) 667, it was held that the objection of lack of proof of 
the Christian name of the deceased was too technical and insufficient 
to disturb the verdict, no question as to the name of the deceased having 
been raised at the trial. This case cannot be said to be contra to the 
principal case since it does not clearly appear in the report of the 
latter just when the question of identity was first raised. The holding 
of the principal case seems overtechnical. It would seem preferable 
to leave the question of identity to the jury. 

Mandamus — Liability of Governor— Ministerial Duties. — Ganten- 
bein v. West, 144 Pac. (Ore.) 1171. — Held, that the governor of a state 
is subject to a writ of mandamus to compel the performance of minis- 
terial duties. 

It was early decided that the head of an executive department was 
amenable to judicial control in the performance of ministerial functions. 
Kendall v. U. S., 12 Pet. (U. S.) 524; see Marbury v. Madison, 1 
Cranch (U. S.) 137. Contra, State v. Dike, 20 Minn. 363; R. R. Co. v. 
Randolph, 24 Tex. 317. Many courts have proceeded on the assumption 
that the governor of a state fell within the same principle. Magruder v. 
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Swann, 25 Md. 173; State v. Nash, 66 Oh. St. 612; State v. Savage, 64 
Neb. 684; and cases cited in People v. Morton, 156 N. Y. 136. Some of 
these assume, though none have been called upon to decide, that the 
writ could be enforced against the governor, if necessary. Martin v. 
Ingham, 38 Kans. 641 ; Magruder v. Swann, supra. Such authority 
as has been found is adverse to such a contention. Thompson v. R. R. 
Co., 22 N. J. Eq. in (subpoena) ; Hartranft's Appeal, 85 Pa. 433 
(subpoena). See Burr's Trial, 182 (subpoena). More often it is 
assumed that the enforcement of the decree is merely a question of 
physical, and not legal, inability, and as such an irrelevant considera- 
tion in a judicial proceeding. Cotton v. Ellis, 52 N. C. 545. By the 
weight of authority, mandamus will not lie against the chief executive 
officer. People v. Governor, 29 Mich. 320; State v. Stone, 120 Mo. 428; 
Rice v. Governor, 207 Mass. 577; Peflple v. Morton, 156 N. Y. 136, and 
cases there cited. This immunity cannot be waived by appearance. 
Rice v. Austin, 19 Minn. 103; State v. Governor, 25 N. J. L. 331. Contra, 
see State v. Board of Inspectors, 6 Lea (Tenn.) 12; People V. Bissell, 
19 111. 229. Where, however, the question of the jurisdiction of the court 
is not raised, the court proceeds as if it had authority. Governor v. Nel- 
son, 6 Ind. 496. An exception is sometimes made in the case of a function 
to be performed by the governor as an ex officio member of a statutory 
board. Gray v. State, 72 Ind. 567. Cf. Davis v. Gray, 16 Wall. (U. S.) 
203. By the better view, however, the immunity extends to all duties 
imposed upon the governor ex nomine. People v. Morton, supra; State 
v. Frasier, 114 Tenn. 516. There seems no reason why the process 
should not issue against the other members of the board, wherever 
their action, apart from that of the governor, would control. See 
People v. Morton, supra; State v. Huston, 27 Okla. 606. But it has 
been held that process must issue against all the members or none. 
McFall v. Board, 101 Tex. 572. Under our coordinate system of gov- 
ernmental departments, it seems clear that mandamus proceedings against 
that officer from whose support the court derives all its power to issue 
compulsory process, are an anomaly, the objection to which has been 
concisely stated: "Such a judgment would be mere advice, and courts 
do not advise." R. R. Co. v. Lowry, 61 Miss. 102. 

Monopoly— Conspiracy of Members of Trade Unions— Circulation 
of Unfair Lists.— La wlor v. Loewe, 59 U. S. (L. Ed.) 170.— Held, the 
circulation of a list of "unfair dealers," manifestly intended to put a 
ban upon those whose names appear therein among an important body 
of possible customers, combined with a view to joint action and in 
anticipation of such reports, is within the prohibition of the Sherman 
Anti-Trust Act of July 2, 1890 (26 Stat, at L. 209, chap. 647), if it is 
intended to restrain and does restrain commerce among the states. 

It has been held that a combination to obtain a monopoly in the 
manufacture of a necessary is not illegal under the Sherman Anti-Trust 
Act though it tends indirectly to restrain interstate trade. U S v 
E C. Knight &■ Co., 156 U. S. 1. Harlan, J., dissenting. Where the 
effect of the monopoly is to directly restrain interstate commerce, it 
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